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F BIed G&AT  (File No.) : V2(84)111/North/Appeals/ 2017-18
g 37ter 3MAer HEAT (Order-In-Appeal No.): AHM-EXCUS-002-APP- 412-17-18
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Passed by Shri Uma Shanker , Commissioner (Appeals)
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Arising out of Order-In-Original No MP/15/Dem/AC/2017/KDB Dated: 31/01/2018
issued by: Assistant Commissioner Central Excise (Div-II), Ahmedabad North

q sdierarafaardl &1 @ wad 9ar (Name & Address of the Appellant/Respondent)
M/s Lubi Industries LLP
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c) In case of goods exported outside India export td Nepal or Bhutan, ‘WithéUt payment of

duty.
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(d)  Credit of any: duty allowed to be . utilized towards payrh’ent of ex'cise_.duty'on' final

products under the provisions of this Act or the Rules made there under. and such order

is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form-No. EA-'8, as Specified'undef ;
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which-

the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35.EE of CEA, 1944, under Major Head of Acccunt. - o :
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The revision: application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) o SwrEd eﬁm‘eﬁaﬁmﬂ 1944'a$r’awr;:'35—-e‘h/35—s a% feRta—
Under Section 358/ 35E of CEA, 1944 an appeal lies to - -
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No.2, R.K. Puram, New Delhi-1 in all matters relati{ng o cla's_Sification_‘valu'vation and.
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(b) To the west; regional ber{chf of Customs, Excise & Service Tax_Appellate Tfibunal :
(CESTAT) atf'O_~20,,NewM'.etaI.Hospit'alCompound; Meghani Nagar, Ahmedabad " 380

016. in case of appeals otherthan as mentioned in para-2(i) (a)above. -
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the special Bench of Custom,. Excise & Service Tax Appellate Tribunal of West Block
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The appeal to the Appellate Tribunal shall be filed in: quadruplicate in form EA-3 as -
prescribed under Rule 6 of Central Excise(| ppeal) Rules, 2001 and shall be

accompanied against (one which at least should €e accompanied by.a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place ..
where the bench of any nominate public sector bank of the place where the bench of the '

Tribunal is situated.
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In case .of the order covers a number'of .Order-in}Originail, fee for each 0O.1.0. should be
paid in the aforesaid manner not withstanding: the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the .case may. be, is

filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. -
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One copy of application or 0.1.0. aé the_' cése may be, and the order of the adjoumm'en’t _
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item

“of the court fee Act, 1975 as amended.

Wmﬁwwwmwﬁwmﬁ%}ﬁw 1982 § kT Bl - S
Attention in fnvited to the rules covering theée and other related matter contended}in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed.b,eforeﬁth.e‘.CESTAT, !10% of the Duty & Penalty Vconf,irmed by
the Appellate Commissioner would have to-be pre-deposited. It may be noted that the.
pre-deposit is a mandatory condition ifor filing appeal before CESTAT. (Section 35 C (2A)

and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994) A

Under Central Excise andiService Tax, “Duty demanded” shall'include:’
(i) :amount determined under Section 11D; . '
(i) = amount of erroneous Cenvat Credit taken; - -
(i)  amount payable under. Rule 6 of the Cenvat_Credit Rules.
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In view of above, an appeal against this order
of the duty demanded where dut
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shall lie before the ;Tr‘ibuna'l on payment of 10% |
y; or duty and penalty'-are in dispute, or penalty, where penalty
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ORDER IN APPEAL

- The subject appeal is filed by M/s. Lubi Industries LLP 004,Near Kalyan Mills,
Naroda Road, Ahmedabad (hereinafter referred to as ‘the appellant’) against the Order
in Original No. MP/15/DEM/AC/2017/KDB (hereinafter referred to as ‘the impugned
orders)) passed by the Asstt. Commissioner, GST, Div-II,Ahmedabad-North (hereinafter
referred to as the ‘the adjudicating authority’). The appellant is engaged in the
manufacture of P. D. Pumps/parts and Submersible Motors under Chapter 84 of

Central Excise Tariff Act, 1985. [hereinafter referred as CETA-1985]. :

2.  The brief facts of the case are that, the appellant had recovered Rs.824159/- as
freight handling charges from their buyers during the period Jan-2017 To June-2017,
The appellant has not included the above said charges in their assessable value; hence,
they have short paid the excise duty. Such amounts collected form price-cum-duty
. under the provisions of Section 4 of Central Excise Act'1944. They have failed to assess
and to pay proper duty. The Duty involved in freight handling charges comes to Rs.
290497 /-. Show cause notice was issued demanding Excise duty with interest and

Penalty. Said SCN was decided vide above OIO and confirmed the demand with interest
and penalty.

3. Being 'aggriex.fed with the impugned order the appellant has filed the instant appeal

on following main grounds.

a. That the amount recovered at the rate of 0.5% of the value was the recovery for
elements like storage, packing, handling and forwarding indicated in invoices as
“freight and handling” which is not includible in the assessable value of the finish
goods; they cited Cir. n0.999/6/2015-cx dated 28-2-15. ' |

b. That any recovery made from the buyers by way of separate agreement was not to
be considered as a part of transaction value. All expenses beyond factory gate are

excludible from transaction value.

c. That the said recoveries not includible in the value of the goods for assessing
excise duties thereon; that in view of settled legal position that freight, insurance

handling etc. are activities not forming part of the assessable value.

d. That they placed reliance on the following case laws, wherein Supreme Court and
Tribunals have held that charges for transportation of goods though not on actual
basis and recoveries for other elements like handling, insurance etc. were not

includible in the value of excisable goods.

~

Th¢y relied on the case laws of 1. 2009 (235) ELT-581 (S.C.), Accurate Meters
Ltd. 2. 2009(243) ELT- 307 Guwahati Carbon Limited. 3. 2016(331) ELT-9SC) TVS

Moters 1td. %}

P
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e. That the amounts recovered at the rate of 0.5% of the value was not includible in
the assessable value of the excisable goods because this recovery made on equalized
basis was for those elements which were not forming part of the value of the excisable
goods for assessing excise duties. Therefore, this amount was not includible in the
assessable-value. They relied on the case laws of, 1. Ispat Ind. Ltd. 2015(324) EIT-670
(Sc) 2. Goyal M.G. Gases P. Ltd. 20 16(342) ELT-A223 (SC] 3. Escort Jcb Lid.
2002(146) ELT-31 (SC)

f. That the extended period of limitation invoked is illegal. Collection of freight
handling charges has been shown in ER returns, in the books of account, balance
sheet and therefore there was no suppression of facts. There was no evasion of duty, no
penalty imposable.. They relied on the case laws of. 1. The Hon’ble Supreme Court in
the cases of Padmini Products and 2. Chemphar Drugs & Liniments reported in 1989
(43) ELT 195 (SC) and 1989 (40) ELT 276 (SC) respectively. 3. Continental Foundation
Jt. Venture reported in 2007 (216) ELT 177 (SC) 4.Hindustan Steel Ltd. 1978 ELT
(J159) (SC.)

g. That the demand of interest is without authority of law and illegal.

4. Personal hearing granted on 23.3.2018; Smt.Shilpa P. Dave, Advocate appeared
on behalf of the appellant. She reiterated submissions made in their GOA and told that
identical matter is heard earlier and submitted letter. Ihave carefully gone through the
case fecords facts of the case, written submissions made by the appellant and the case
laws cited. I find that the impugned order has been issued with respect to the show
cause notice issued periodically, the main issue to be decided is whether Frelght
Handling Charges are includible in the assessable value, and whether the appellant is
liable to pay Excise duty on said Charges.

5. I find that the appellant has collected 0.5% of the total invoice value as freight
handling charges from their buyers. The contention of the appellant that they had
collected 0.5% of the total Freight Handling Charges against the freight paid by them
which is nominal and equalized amount is not convincing. I find that by way of
collecting freight handling charges from their buyers, the appellant has recovered
additional amount under the head of “Freight and Handling Charges”, shown
separately in invoices, which are includible in assessable value in terms of Section 4 of
the Central Excise Act'1944.

0. I find that the appellant have collected an amount @ 0.5% of the total invoice
value plus Central Excise and C.S.T. and not on the freight charges paid by them to the
transporter. It may not be considered as equalized freight. Collection of such freight@
0.5% of the total invoice value is additional consideration. In the guise of Freight
handling charges, the appellant has collected Outward Handling Charges which are not
included in assessable value collected by them. And this value addition cannot be
considered as averaged freight in terms of section 4(3)(d) of the CEA, 1944, Wh1ch is
reproduced as under; g

—
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SE CTION 4. Valuation of excisable goods for purposes of charging of duty of excise. - (1)
: Where under this Act, the duty of excise is chargeable on any excisable goods with
reference to thezr_value, then, on each removal of the goods, such value shall - (3) For
the purpo$e of thisv section,- N

(d} “transaction value™ means the price actually paid or payable for the goods, when sold,
and includes in addition to the amount charged as price, any amount thdt the Buyer is
liable to pay to, or on behalf of, the assessee, by reason of, or in connection with the sale,
‘Whether payable at the time of the sale or at any other time, including, but not limited to,
any amount charged for, or to make provision for, advertising or publicity, marketing and
selling organization expenses, storage, outward handling, servicing, warranty,
commission or any other matter; but does not include the amount of duty of excise, sales
tax and other taxes, if any, actually paid or actually payable on such goods.

7. In this case, it is undisputed fact that the additional amount recovered is nothing
hut “Freight handling charges” which is required to be included in assessable value in
‘terms of Section 4 of Central Excise Act, 1944. I rely upon the decision of the Hon'ble
Supreme Court in the case of CCE, Bhubaneswar-II v. IFGL Refractories Lid. (supra). It
is held that such benefit can be said to be additional consideration under the Valuation
Rules. Now the amended Section 4 of the Central Excise Act also provides that the
actual.price paid by the buyer plus the money value of additional consideration flowing
directly or indirectly from the buyer to the seller in connection with the sale of goods,
shall be deemed to be included in the duty payable on such goods. I find that, the Case
laws cited by the appellant are not applicable in the facts of the present case.

8. I also find that, they stated that they have not suppressed any facts of the case
and extended period is not invokable in this case. They also submitted that no penalty
is imposable and interest is not applicable in this case. I find that the issue came into
light only after the excise audit conducted and pointed out the said issue. Accordingly,
I hold that the extended period is rightly invoked and appropriate interest is also
payable on the confirmed duty. As they have violated the provisions of Rule 6 & 8 of the
Central Excise Rules,2002.There was suppression of facts with intent to evade payment
of duty. Thus, penalty imposed on the appellant is lawful. Therefore, I find that the
impugned order is correct and legal.

9. In view of the foregoing discussion and findings, I uphold the impugned order and

reject the appeal filed by the appellant.
10. 3Trelehall SaRT 2ot 3T IS 37dTelY &7 TRy 3uierd ade O R arar 1

The appeal filed by the appellant stand disposed off in above terms.
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gt (3T
Attested
date /03/18
[K.K.Parmar )

Superintendent (Appeals)
Central tax, Ahmedabad.
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By Regd. Post A. D

M/s. Lubi Industries LLP ,
Near Kalyan Mills,
Naroda Road,

Ahmedabad - 380 025.

Copy to-~

1. The Chief Commissioner, CGST Central Excise, Ahmedabad zone.
2. The Commissioner, CGST C.Ex. Ahmedabad North.
3. The Asstt. Commissioner, CGSTC.Div-1I, Ahmedabad- North.

4. The Asstt.Commissioner (Systems), CGST . Ahmedabad-North.

\/5./éuard file.
6. PA File.
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