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ast& cf@a z 3rfh 3rear a 3riatr 3rcqra aar ? al a s srar a sf zrnfrf at
aar aTz Tar 3f@rat at ar4t zr qrtarur 3tac 7qra rare

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

m«r~ cfi'f traRTiffOT 3mf&af :.:,
Revision application to Government of India:

(1) (en) (i) ks4hr 3Ta grca 3rf@efGr 1994 cfi'I' tm 3ftra aft'tf ~ 111r~ t- iTR' it trcITcfo.:, ~
arr at 3-nr a qrrqa # 3iairqctarur3lac art Rra, 3la al,far +inazI, r5a
faama, atft ifs, s#lac tr raaa, via r,s feat-110001 q;)- cfi'I' -;;rra:ft~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) qfe ml Rt gf amt ii sra zGr arara a fat sisrar zar rcz #rat? it r fat
sisrar k qr aisrar ii mar smlsm i; frsisrar zn sisr ii a? as f@sit arar
zn fatsisrazt ma r 4fr h ala & st I

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to a(lother during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(,m') m«r a arz farrz u rr 3l fRfffa ml 5 zT mr h fclWfa-nu1 it~ ~~
c11W ;i:mr tR'3t"9i&a1 erca # Rae # mart i sit ara h arz fr reg zn ror al· fo!l4,Rta % I
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(c)

I
I

I
I '

In case of goods exported outside India export td Nepal or B!lLJtan, without payment ·of
du~. _ . I _ _

I
i . .

:Jf!mf i3i:lll&'i cBI "id"~~ cfi.'T@R cfi _ftrq" sit sq@i fee mr # n{& 3TR ~- 31-mT 'GIT-~
qm ~ frrwr _cf) ga1fa srgai, r4et cfi '[RT -qrfw cIT :~ "CJx m m"&" fa sfe,Rm (i.2) 1998

Irr 1o9 rr fga fa; zg &1 ·

(d) Credit of any· duty allowed to be utilized towards payrr1ent of excise. duty on final
products under the provisions of this· Act or the Rules made there urider and such order.
is passed· by, the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(«) a#fr sir«a'yea (srfa) Rama#), 2001 cfi ~ 9 ~ -~ fclPll-4cc ffl~ ~-8 'if at ufii
j, )fa arr a uR sr )faRafafh ma afle-sm yi arfta smzr cBI cTT-cIT
4Rut a mer pf@r 3ma4a fururr a1Rel Ur# mr arr s. qr' gaff sir«fa err 35- a
~ t#t cfi ·'T@R cfi ~ cfi W~ i'l'3lR-6 'cf@Ff cBI -i:rfff ~ 6FTl" ~ I

The above application shall be made in duplicate in Form· No. EA-~ as ·specified'under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which - ·
the order soµght to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-9 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under; Major Head of Account.

0

(2) Rfa 3ma arr usf vivaz ya card q} ur Uk a.&t "ITT ffl 200/-· 'Cffii .'T@Ff
at ug a#hi sf vi=ra va ya-at a snar st a 1ooo/- at 4a 4rat #61 UT1

The revision application shall be accompanied by a fee ofRs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where-the amount involved is more
than Rupees One Lac. · ·

tar gyca, aka qi zycn v ins a)tr =mrmf@rut #4f rf)­
Appeal to Custom, Excise, & Service TaxAp.pellate Tribunal.

0

To the west: regional benph' of C_ustoms, Exci e &· Service Tax.Appellate Tribunal
(CESTAT) a(O-20, New-MetalHospital Compou~d; Meghani Nagar,-Ahmedabad : 380 ·
016. in case ofappeals other·than as ~entioned ii para-2(i) (a) above. - _

a var«a zgc (r4)) Rm1a64), zoo #6l err o # sirr gy-3 Raffa f, 31g
a4)fhr =rrznf@era,of : at +1{ arfl fcRiia· 31tfm fcpq-. ~, 3rol c#r. 'qR~- x=rfmr _"GIBT~~
cBI' <-ITJT, 6l1M cBI' .l-Jiir 3it Gamut marfr 'ug s a zUa -g aziT; 1000/- ffi~
m-.fi 1 srei scar zgca 6 ii, tr # 1-Ji.r! 3ITT' -~ -~~ -~ .5 ~- m 50~-GQ) tr m
~5000 /...:.. ffi~ m-.fi I i'Gl61 ~ ~ c#r .wr, i6llM c#r· .wr it aura ·Tur 4f; 50
'RT@ 'l!T ~~ t mrt -~ 10000/-m~ ~IT 1 ·c&t ·m·•H61llcl> xft:i-<-c:1x cfi '11ll ~

raafefaa 4Roa 2 (1«)a i sat; rg!a srara t sr@a, sr@at # mm«#tr zgeai, #st
i3i:lll&'i ~ ~cf fflfcRNcll<I -~ (fmtc) cBI -qftq1:r ~~. 3]6J.Jc{l~lc{ 1l oTT-20, ~
#ea ztRaea a,rug,aft ar, rrrarq-380016.. .

tr qrzrcn arf@,Ru, 1944 c#r [Jffl .35-irr/35-~ !cfi 3Rf<@:­

Under Section 35B/ 35Eof CEA, 1944.an appeal lies to:~. .

7±±.z%±#«re
the special:bench of Custom.,. Excise & Service fax Appellate .Tribunal of West Block
No.2, R.K. Pl!lram, New Delhi-f'in all matters rel9ti,ng to classification valuation and.. . ' •.
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(b)
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aif@iars a u i vier 4t urat re rye sken # fa4f n4~ a aha #t
ITT al t ui sad nrnf@raur #t "91a ft-Q.:@ t I I . ' .. I . .
The appeal to the Appellate Tribunal sball be filed in: quadruplicate in form EA-3 as
prescribed under Rule 6 of. Central Excise(fppeal) Rules, 2001 and shall be
accompanied against (one which at least should , e accompanied by.a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of dut. / penalty/ demancj / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place .
where the bench of any ·nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) zf za 3mar i a{ pr 3r?vii a rat @hr & al r@ta pr ilgr fg la qr gar-sqgai
r a fhur Gr a1R; z a # ta gg sf ft fctw -crcfr 'cbl<T xf ffl cfi ~ <l~~ ~
qrnTf@raw at va rd)ca zur a4hr wal al ya mar fhu uar '& I·. .

In case of the order covers a number of .order-in-Original, fee for each 0.1.0. should be
paid in the. aforesaid manner not withstanding: the fact that · the one appeal to the
Appellant Tribunal or the one application to the· Central - Govt As the .case may. be, is
filled to avoip scriptoria work if excis_irig Rs. 1 lacs fee of Rs.100/- for each..

(4)

0

(5)

I • •

rlll41&14 ~;~ 1970 <Tm wimf ct)- rji{Pr-1 a siafa fefffRa fhg 3gara 3rear za 3mar zrnifenf fufzur qf@rat # rzr # xf ~ ct)- ~ >;l'fu· tR 5.6.so ha Ir4rc4 gen
{ease nr @traft
One copy of application or 0.1.0. ~s the case may be, and the _order of the adjournment .
authority shall a court fee stamp of Rs.6.50 paise as pre.scribed under scheduled-I item
of the court fee Act, 1975 as amended. ·

za 3it if@era mcai cm- Pl.4?101 ·~ cf@ •frmr-rr ctl· 3j aft. szar naff f@u utar ? it ft yea,
h4ha qr«a yes vi arm 3r4)4hu +nznf@raw (atiffaf@)) fzu, 1o&2 fRea&l

Attention in invited to the rules covering these and:other related matter conte11ded in the
Customs, Excise & Service TaxAppellate Tribunal (Procedure) Rules, 1982.

(6) «mt zcn, ska swr«a yeaa hara sr4th frzu@row (free), 4R a@at a ire a
a4car#ia.Demand) sPenalty) qr i0% qasat #ar 3rfarf lzraif, 3rf@rmarq4 smr 1omts
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,' .

1994)
I , • • •

a#c4tar3rn gr;a3laraa3iaia, snf@zhr "a#czr#r#ia"Duty Demanded) ­
~- . .. . .

(i) · (sectior) is 1D aazreefRalf@;
(ii) fnraraa#rlz3fez #r@r; '
(iii) adz3fezfrata fer6 hasrz@.

> zI 'l'f ai,,hif.lo 3l<ll-.r '1'~ 'l'f at>TT ,iit<jil'll ot,~ -.ifu@ <iR'l ii;l,tl,•1.h'ff ilill~-l,
.·. . . I . .

For an appeal to be filed before-the ~ESTAT, 10% of the ·outy & Penalty confirmed by
the Appellat~ Cqmmissionbr would have to·belpre-deposited._lt may be n·oted that the.

· pre-deposit is a mandatory condition tfor filing ~ppeal before CESTAT.-(Section 35 c ·c2A)
and 35 F of the; Central Excise Act; · 1944, Section 83 & Section 86 of the Finance Act, _1994). .

Under Central Excise ;~diService Ta_:x, ·.. ·.Duty d
1

lmanded" shall include:
(i) : amount determined und$r Section 11 D; .
(ii) · · amount oferr.oneous Ce'.nvat·Credjit taken; · .
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. . • . . .

zacar i ,zr arr # ufr 3r4hr #f@arur h ra sr fa srrar erea zu avs Rafa t at Hrm
·'IV 'Fl' ii; 10% .'!'@"' <R 3ik« aka same«wake ii; 10. mrra s«rs«a &1
In view of above,. an appeal against this order shall lie before the Tribunal .on payment of 101/o
of the duty demanded where duty or duty an,d penalty;-are in dispute, or penalty, where penalty
-1--- ic=-,, in rlie?t"\I 1f~ n ! . .
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ORDER IN APPEAL

The subject appeal is filed by M/s. Lubi Industries LLP 004,Near Kalyan Mills,
Naroda Road, Ahmedabad (hereinafter referred to as 'the appellant) against the Order
in Original No. MP/ 15/DEM/AC/2017/KDB (hereinafter referred to as 'the impugned
orders) passed by the Asstt. Commissioner, GST, Div-II,Ahmedabad-North (hereinafter
referred to as the 'the adjudicating authority'). The appellant is engaged in the
manufacture of P. D. Pumps/parts and Submersible Motors under Chapter 84 of
Central Excise Tariff Act, 1985. [hereinafter referred as CETA-1985].

2. The brief facts of the case are that, the appellant had recovered Rs.824159/- as
freight handling charges from their buyers during the period Jan-2017 To June-2017,
The appellant has not included the above said charges in their assessable value; hence,
they have short paid the excise duty. Such amounts collected form price-cum-duty
under the provisions of Section 4 of Central Excise Act' 1944. They have failed to assess
and to pay proper duty. The Duty involved in freight handling charges comes to Rs.
290497/-. Show cause notice was issued demanding Excise duty with interest ad O
Penalty. Said SCN was decided vide above OIO and confirmed the demand with interest

and penalty.

3. Being aggrieved with the impugned order the appellant has filed the instant appeal
on following main grounds.

a. That the amount recovered at the rate of 0.5% of the value was the recovery for
elements like storage, packing, handling and forwarding indicated in invoices as
"freight and handling" which is not includible in the assessable value of the finish
goods; they cited Cir. no.999/6/2015-cx dated 28-2-15.

b. That any recovery made from the buyers by way of separate agreement was not to
be considered as a part of transaction value. All expenses beyond factory gate are
excludible from transaction value.

c. That the said recoveries not includible in the value of the goods for assessing
excise duties thereon; that in view of settled legal position that freight, insurance
handling etc. are activities not forming part of the assessable value.

d. That they placed reliance on the following case laws, wherein Supreme Court and
Tribunals have held that charges for transportation of goods though not on actual
basis and recoveries for other elements like handling, insurance etc. were not
includible in the value of excisable goods.

They relied on the case laws of 1. 2009 (235) ELT-581 (S.C.), Accurate Meters
Ltd. 2. 2009(243) ELT- 307 Guwahati Carbon Limited. 3. 2016(331) ELT-9SC) TVS
Moters ltd.

0
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e. That the amounts recovered at the rate of 0.5% of the value was not includible in
the assessable value of the excisable goods because this recovery made on equalized
basis was for those elements which were not forming part of the value of the excisable
goods for assessing excise duties. Therefore, this amount was not includible in the
assessable-value. They relied on the case laws of. 1. Ispat Ind. Ltd. 2015(324) EIT-670
(Sc) 2. Goyal M.G. Gases P. Ltd. 2016(342) ELT-A223 (SC] 3. Escort Jcb Ltd.
2002(146) ELT-31 (SC)

f. That the extended period of limitation invoked is illegal. Collection of freight
handling charges has been shown in ER returns, in the books of account, balance
sheet and therefore there was no suppression of facts. There was no evasion of duty, no
penalty imposable.. They relied on the case laws of. 1. The Hon'ble Supreme Court in

the cases of Padmini Products and 2. Chemphar Drugs & Liniments reported in 1989
(43) ELT 195 (SC) and 1989 (40) ELT 276 (SC) respectively. 3. Continental Foundation
Jt. Venture reported in 2007 (216) ELT 177 (SC) 4.Hindustan Steel Ltd. 1978 ELT
(Jl59) (SC.)

g. That the demand of interest is without authority of law and illegal.

4. Personal hearing granted on 23.3.2018; Smt.Shilpa P. Dave, Advocate appeared
on behalf of the appellant. She reiterated submissions made in their GOA and told that
identical matter is heard earlier and submitted letter. I have carefully gone through the
case records, facts of the case, written submissions made by the appellant and the case
laws cited. I find that the impugned order has been issued with respect to the show

cause notice issued periodically, the main issue to be decided is whether Freight
Handling Charges are includible in the assessable value, and whether the appellant is
liable to pay Excise duty on said Charges.

5. I find that the appellant has collected 0.5% of the total invoice value as freight
handling charges from their buyers. The contention of the appellant that they had
collected 0.5% of the total Freight Handling Charges against the freight paid by them
which is nominal and equalized amount is not convincing. I find that by way of

collecting freight handling charges from their buyers, the appellant has recovered
additional amount under the head of "Freight and Handling Charges", shown
separately in invoices, which are includible in assessable value in terms of Section 4 of
the Central Excise Act' 1944.

6. I find that the appellant have collected an amount@ 0.5% of the total invoice
value plus Central Excise and C.S.T. and not on the freight charges paid by them to the

transporter. It may not be considered as equalized freight. Collection of such freight@
0.5% of the total invoice value is additional consideration. In the guise of Freight
handling charges, the appellant has collected Outward Handling Charges which are not
included in assessable value collected by them. And this value addition cannot be
considered as averaged freight in terms of section 4(3)(d) of the CEA, 1944, which is
reproduced as under;
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SECTION 4. Valuation ofexcisable goods for purposes ofcharging ofduty ofexcise. - (1)
Where under this Act, the duty of excise is chargeable on any excisable goods with
reference to their value, then, on each removal of the goods, such value shall - (3) For
thepurpose ofthis section,­
(d) "transaction value" means theprice actually paid orpayablefor the goods, when sold,
and includes in addition to the amount charged as price, any amount that the buyer is

liable to pay to, or on behalf of, the assessee, by reason of, or in connection with the sale,
whetherpayable at the time ofthe sale or at any other time, including, but not limited to,
any amount chargedfor, or to makeprovisionfor, advertising or publicity, marketing and
selling organization expenses, storage, outward handling, servicing, warranty,
commission or any other matter; but does not include the amount ofduty ofexcise, sales
tax and other taxes, ifany, actuallypaid or actuallypayable on such goods.
7. In this case, it is undisputed fact that the additional amount recovered is nothing

'ut "Freight handling charges" which is required to be included in assessable value in

terms of Section 4 of Central Excise Act, 1944. I rely upon the decision of the Hon'ble

Supreme Court in the case of CCE, Bhubaneswar-Ilv. IFGL Refractories Ltd. (supra). It

is held that such benefit can be said to be additional consideration under the valuation )

Rules. Now the amended Section 4 of the Central Excise Act also provides that the

actual, price paid by the buyer plus the money value of additional consideration flowing

directly or indirectly from the buyer to the seller in connection with the sale of goods,

shall be deemed to be included in the duty payable on such goods. I find that, the Case

iaws cited by the appellant are not applicable in the facts of the present case.

8. I also find that, they stated that they have not suppressed any facts of the case

and extended period is not invokable in this case. They also submitted that no penalty

is imposable and interest is not applicable in this case. I find that the issue came into

light only after the excise audit conducted and pointed out the said issue. Accordingly,

I hold that the extended period is rightly invoked and appropriate interest is also

payable on the confirmed duty. As they have violated the provisions of Rule 6 & 8 of the

Central Excise Rules,2OO2.There was suppression of facts with intent to evade payment O
of duty. Thus, penalty imposed on the appellant is lawful. Therefore, I find that the

impugned order is correct and legal.

9. In view of the foregoing discussion and findings, I uphold the impugned order and

reject the appeal filed by the appellant.

10. 374tad zarr a#Rt are 3r4litat f@qr1 3qt#a at# a fan5art
The appeal filed by the appellant stand disposed off in above terms.

Attested

[K.K.Parmar)
Superintendent (Appeals)
Central tax, Ahmedabad.
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M/s. Lubi Industries LLP ,

Near Kalyan Mills,

Naroda Road,

Ahmedabad - 380 025.

Copy to­

1. The Chief Commissioner, CGST Central Excise, Ahmedabad zone.

2. The Commissioner, CGST C.Ex. Ahmedabad North.

3. The Asstt. Commissioner, CGSTC.Div-II, Ahmedabad- North.

@@ 4. The Asstt.Commissioner (Systems), CGST . Ahmedabad-North.

~uardfiie.
6. PA File.




